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A report by Head of Planning Applications Group to Planning Applications Committee on 
11 September 2007. 
 
Summary – Notification of Legal Challenge to Lawful Development Certificate for 
Borough Green Bypass – TM/07/587 
 
Recommendation: for information                        
 

Local Member:  Mrs V Dagger Unrestricted 

 
1. This report relates to a Lawful Development Certificate (LDC) which is a matter 

delegated to officers set down in the Written Constitution of the Kent County Council 
under Appendix 2 part (3) ‘’ Functions delegated by the Council to officers ‘’, and was 
first reported to the Planning Applications Committee on 19 June 2007 (Item E1).  

 
2. In March 2007, H + H Celcon Limited submitted an application to the County Council 

for a Certificate of Lawful Proposed Use or Development in relation to the completion 
of the Borough Green Bypass and implementation of the roundabout access into the 
Celcon site at Ightham Sandpit, Borough Green Road, Ightham.  A Certificate was 
issued on 11th May 2007.  The Certificate was sought to assist the applicant and the 
Planning Inspectorate at the planning inquiry into the recovered application for the 
development of a second factory and associated works at the site.   

 
3. Members may recall that it considered the Celcon factory application in May 2006.  

The Committee resolved that very special circumstances existed to override the 
presumption against such inappropriate development in the Metropolitan Green Belt 
and Area of Outstanding Natural Beauty, and that the application be referred to the 
Secretary of State as a departure to the development plan and, subject to her giving 
no direction to the contrary, permission be granted subject to  

 
a) Prior completion of a legal agreement to make provision for Celcon funding and 

in conjunction with CEMEX, making land available to enable completion of  the 
Borough Green and Platt bypass prior to the opening of the new factory; 
improvement works to the White Hill roundabout; various improvements on the 
A227 to improve road safety at Wrotham School, traffic calming measures on the 
A25 between Dark Hill Roundabout and the A25/A20; and Celcon meeting KCC’s 
reasonable legal costs associated with the agreement;  

 
b) Celcon providing further details to address outstanding matters including  

landscaping, ecology, groundwater and noise; and the  
 

c) Imposition of appropriate conditions 
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4. The factory application was made subject to decision making by the Secretary of 
State following the referral, and an inquiry for the factory proposal commenced in 
May 2007. 

 
5. In July 2007, the County Council received notice that Keep Boroughs Green, a local 

amenity group, was seeking to judicially review the decision to issue the Lawful 
Development Certificate.    

 
6. The decision to issue the Certificate was based upon the collective assumption 

within the County Council going back to the early 1990s that the bypass was lawfully 
implemented by the construction of the railway bridge and section of the road in 
1992.  This view has been consistently stated by senior officers and Members over 
the years and was the stance taken by the former Head of Planning Applications in 
the officer report to Planning Applications Committee in May 2006 that considered 
the merits of H+H Celcon’s application for a second factory at its Ightham site.  It 
also reflects widely established planning practice across the country that the 
commencement of development on site implements planning permission.   The 
decision to issue the Certificate was taken following Legal advice.  

 
7. Following receipt of the judicial review application, Counsel’s advice  was sought and 

an internal review of the basis upon which the Certificate was issued was 
undertaken.  Whilst the burden of proof for LDC applications rests with the applicant, 
Counsel advised that there was insufficient evidence within the application upon 
which the Certificate could have been issued by KCC.  The Certificate decision was 
therefore vulnerable to the legal challenge.  The vulnerability arose due to lack of 
evidence within the application that all conditions on the bypass permission had been 
satisfied and no ready explanation for this in the application.  In light of Counsel’s 
advice, a decision was taken not to contest the judicial review, following which 
Celcon formally withdrew their application.  

 
8. It is important to note that the quashing of the LDC is not a determination that there 

is no extant planning permission for the uncompleted sections of the bypass.  
 

9. Counsel also advised that the legal challenge did not alter the Council’s position at 
the Planning Inquiry for the factory proposal. Support for the factory proposal in 
relation to the bypass was given by this Committee on the basis that permission 
would be subject to a ‘Grampian’ style condition ( i.e. a condition requiring certain 
works to have taken place, which in this particular case related to the completion of 
the bypass ) preventing any export of materials from the new blockworks until the 
Bypass was fully constructed and open to traffic. This was to be supported by a 
section 106 legal agreement relating to funding and land provision as set out in para. 
3 above.    

 
10. The factory (and the bypass) would only have been built had Celcon been successful 

at the planning inquiry. If successful, the permission was expected to have had a 
‘Grampian’ style condition and a supporting legal agreement regarding the pre-
provision of the bypass.  The consequence of the legal challenge introduced a 
further planning process for the bypass which may or may not have affected 
timescales, but it did not undermine the principle behind the justification for the 
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factory application.  In drawing this conclusion, it is of note that the provision of the 
bypass remains a firm element within the Development Plan and with the lead-in 
time for ground remediation and translocation of species relating to the factory 
proposal, any net delay to the overall timescale would be minimal.  

 
11. The County Council issued a Position Statement to the Planning Inquiry for the 

factory proposal in August 2007, in order to assist the Inspector at the Inquiry in light 
of the legal challenge to the LDC and Celcon’s decision to withdraw the planning 
application. A copy of the Council’s Position Statement is attached at Appendix 1.  
The Council’s Position Statement included a commitment to promote a fresh 
planning application for the balance of the bypass, and to fund such an application, 
should such an application be necessary.  

 
 

Recommendation 

 
12. Members are asked to note this report.  

 

Case Officer: Sharon Thompson     Tel. No : 01622 696052  
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